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MEMORANDUM
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FROM: Greg Lounder — \/”/
DATE: September 15, 2010
RE: Model Licensing and Flow Control Ordinances

Over the past couple of years, a number of Charter Municipalities or MRC communities
have experienced declines in the quantitiés of municipal solid waste (“MSW?) being delivered to
the Penobscot Energy Recovery Company (“PERC”) facility. Each Charter Municipality has an
established Guaranteed Annual Tonnage (“GAT”) or minimum annual waste delivery obligation
in their waste disposal agreement that typically approximates the total MSW generated within
their borders from normal residential, commercial and institutional sources.

These declines pose a threat to the ability of the MRC Communities to meet their individual and
aggregate GAT requirements as set forth in their waste disposal agreements with PERC. In fact,
the Charter Municipalities as a group experienced a shortfall in 2009 that would have resulted in
financial penalty payments for some if not for a decision by PERC’s partners to waive the
penalty for that year. PERC’s partners waived 2009 penalties premised in part on their
confidence in the ability of the MRC communities to maintain an active role in directing waste
generated within their borders to the PERC facility. As a result, ensuring that each municipality
is capturing all waste that should be delivered to PERC has become a priority for many
communities. In response to these concerns, the MRC has developed the enclosed model
ordinances as one possible approach to assist communities interested in better controlling the
disposition of MSW originating within their borders.

Two model ordinances are attached. The first is a licensing ordinance and is intended to
allow a municipality to license commercial haulers, set certain minimum requirements for their
operation and to collect information regarding their activities, all with the objective of allowing
the municipality to more effectively control who is collecting MSW within its borders and where
that MSW is being delivered. The second ordinance is a so-called “Flow Control Ordinance.” It
is designed to require that MSW generated within a particular municipality be disposed of at the
PERC facility (or at a municipally owned transfer station for ultimate disposition at PERC).
Each of these model ordinances is designed so that it could be enacted as a free standing
measure, or the two could be enacted in tandem.

It is important to note that ordinances of this type are only one approach to address
problems involving the disposition of municipal solid waste generated within a particular



community. They are intended as general models for MRC Communities to use as they consider
whether a regulatory approach to waste control is appropriate for them. They are not tailored to
the established solid waste management collection, transfer/transportation systems and particular
circumstances or requirements of any municipality, regional association or district. Therefore
each community should carefully consider its particular circumstances and consult with its own
legal advisors before implementing an ordinance based on either or both of these models. In
addition, any community considering these ordinances should be aware that the law surrounding
the validity of flow control ordinances generally is characterized by a significant level of
uncertainty. While the text of these model ordinances is designed to comply with legal
precedence from courts around the country and to withstand constitutional challenge, it has not
been tested in court for compliance with either the U.S. Constitution or Maine law.
Consequently, the MRC cannot assure any community that a court ultimately would uphold these
ordinances were they to be challenged.

Please feel free to contact me at 1-800-339-6389 or 942-6389 with any questions
regarding these model ordinances.






